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                                      Form no. (J) 2  

 

                    Heading of judgment in original suit/case  

 

             THE COURT OF MUNSIFF, HATSINGIMARI, DHUBRI.       

                                     

     Present: Sri Abhijit Saikia, A.J.S. 

     Friday, the 27th day of November, 2020. 

 

                                 TITLE SUIT NO. 39/2016 

                            LEGAL HEIRS OF LATE HIRALAL SHARMAH - 

1. GANESH SHARMAH 

2. CHANDAN SHARMAH 

3. SHANTOSH SHARMAH 

4. RANJIT SHARMAH 

5. USHA DEVI 

6. LAKHMI SHARMAH 

7. SUMITA SHARMAH 

                                                                                   …………..   Plaintiffs 

                                             Versus       

 

1. THE STATE OF ASSAM 

2. THE SETTLEMENT OFFICER, DHUBRI-KOKRAJHAR 

3. THE ASSISTANT SETTLEMENT OFFICER, MANKACHAR 

4. MD. ABDUL HANIF AHMED 

5. MD. HAMIDUL ISLAM 

6. MD. HASIBUL ISLAM 

7. MD. HABIBUL ISLAM 

8. SAIYED ALI 

                                                                                    ………  Defendants 
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SHONALAL SHARMAH 

                                                                            ………  Pro Forma Defendant  

 

This suit/case coming on for final hearing on 12/11/2020 in the presence of –  

 Mr. Abdul Baten Sk.                      , Learned Advocate for the plaintiffs; and          

 Mr. A.S.M. Jahangir & Mr. A.Z. Mondal, Learned Advocates for the defendants, 

And having stood for consideration to this day, the court delivered the following 

judgment- 

 

 

                                                 JUDGMENT 

 

1. The plaintiffs had instituted this suit seeking a decree for a declaration that 

they have right, title and interests over the suit land described in the Schedule 

B of the plaint. The plaintiffs further seek a decree for confirmation of their 

possession over the Schedule B land. Furthermore, they seek a decree for 

declarations that the defendant No. 2 has no authority to cancel the Rayoti 

Khatian which had been issued in the name of their predecessor and that the 

correction of records in the names of the defendant Nos. 4 to 7 is unlawful, 

collusive and liable to be cancelled. Also, the plaintiffs had prayed for a decree 

of permanent injunction against the defendant Nos. 4 to 7. 

 

2. The brief facts leading to the institution of this suit as revealed from the plaint 

are that: 

 

3. One Farid Sarkar, son of Late Charif Sarkar, was the Jotdar/Pattadar of land 

measuring 7 (Seven) Bighas and 1 (One) Katha, covered by Touji No. 183 and 

Madhi Patta No. 914, situated at village Mankachar within the Mankachar 

Circle. The said plot has been fully described in the schedule A of the plaint. 

Out of the total lands included under schedule A, land measuring 6 (Six) 

Bighas and 18 (Eighteen) Lechas had been eroded and submerged under the 
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Kalo river. The remaining land measuring 1 (One) Bigha and 2 (Two) Lechas is 

located in the bank of the Kalo rover. Out of this remaining land, a plot 

measuring 3 (Three) Kathas, covered by Dag Nos. 2169/101 and M. Patta No. 

914, is in possession of the plaintiffs. This plot has been described in the 

schedule B of the plaint. Likewise, land measuring 14 (Fourteen) Lechas, 

covered by Dag Nos. 2170/102, is under possession of the defendant No. 8; 

land measuring 12 (Twelve) Lechas, covered by Dag Nos. 2171/103, is under 

possession of one Nur Hussain and land measuring 16 (Sixteen) Lechas, 

covered by Dag Nos. 2172/104, is under the possession of one Majibar 

Rahman. Late Hiralal Sharmah, who was the predecessor of the plaintiffs, 

along with the pro forma defendant Shonalal Sharmah, are sons of late 

Lalbihari Sharmah. Out of the A schedule land, late Lalbihari Sharmah was the 

owner and possessor of land measuring 3 (Three) Kathas and 7½ (Seven and 

a Half) Lechas (7 Kathas as per Karaibari Estate), in capacity of a tenant 

under the Jotdar Farid Sarkar, since before the acquisition of estates under 

the Assam Acquisition of Jamindary Act, 1951. He had been paying land 

revenue to the acquired estate of the State of Assam. The plaintiffs are in 

possession of 3 (Three) Kathas out of the said tenanted plot of their 

predecessor. The plaintiffs have been paying land revenue to the 

Jotdar/Pattadar with respect to the B schedule land. As such, they have 

become tenants with permanent, heritable and transferrable rights, as per the 

implication of The Assam (Temporarily Settled Areas) Tenancy Act, 1971. The 

plaintiffs have been in possession of the B schedule land since the time of 

their predecessor, having constructed dwelling house thereon. Also, as per the 

aforesaid Tenancy Act, the defendant No. 3 had issued Rayotor Kecha Khatian 

in the name of Hiralal Sharmah (since deceased) vide number 288, covering 3 

(Three) Kathas of land under Dag Nos. 2169(old)/102(new) in the M. Patta 

No. 914, where Farid Sarkar had been listed as a Pattadar. As the pro forma 

defendant had settled in the state of Bihar by abandoning his rights in favor of 

Hiralal Sharmah (since deceased), the plaintiffs became the absolute owners 

of the B schedule land after the death of their predecessor. The defendant No. 

8 fraudulently managed to get correction of records in his name for land 

measuring 2 (Two) Kathas and 10 (Ten) Lechas out of the B schedule land, 

while acting in collaboration with the defendant Nos. 1, 2 and 3. Accordingly, 

the aforesaid plot was unlawfully included under Dag Nos. 2170/102 even 
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though the defendant No. 8 had no right, title, interest or possession over the 

said plot. The defendant No. 5 had filed a petition on 08.12.2003 for 

correction of records in the names of the defendant Nos. 4 to 7 vide Misc. 

Case No. 14/2004. Certain false, fabricated and motivated reports were 

obtained therein on the strength of which the defendant Nos. 4 to 7 managed 

to obtain an order dated 26.05.2005, while acting in collusion with the 

defendant Nos. 1 to 3. As per the stated order, the Rayoti Khatian in the 

names of the plaintiffs was cancelled and the names of the defendant Nos. 4 

to 7 were corrected in the records, in violation of the specific provisions of the 

Assam Land and Revenue Regulation, 1886. Thus, the act of the defendant 

Nos. 4 to 8 in unlawfully altering the revenue records in their names has 

clouded the title of the plaintiffs over the schedule B land. The defendant Nos. 

4 to 8 are strangers with respect to the B schedule land. They are not 

connected with the Pattadar or tenant of the plot. As such, the correction of 

records in their names does not bestow any right, title or interests upon them 

regarding the B schedule land. Previously, the plaintiffs had filed Title Suit No. 

356/2005 before the learned Munsiff No. 1, Dhubri which they had withdrawn 

on the strength of an order dated 11.06.2009, with liberty to institute a fresh 

suit. The defendant Nos. 4 to 7 took advantage of the correction of records in 

their names and the withdrawal of the aforesaid suit and thereafter conspired 

to dispossess the plaintiffs from the suit land with the help of musclemen on 

01.08.2010. They had threatened to dispossess the plaintiffs from the suit 

land but could not succeed due to the intervention of the plaintiffs and certain 

others. On 09.10.2010, the plaintiffs had served notices upon the defendant 

Nos. 1 to 3 under section 80 of The Code of Civil Procedure, thereby seeking 

correction of records in their names. Although the defendants duly received 

the notices, they did not comply with the demands therein. Instead, the 

defendant No. 3 sent a written reply vide M.K.C.(s) 4/2000/part-3/45 dated 

03.03.2010. Hence, the plaintiffs have preferred this suit seeking the aforesaid 

reliefs. 

 

4. The defendants numbered 4 to 7 appeared before the court after service of 

summonses upon them and submitted their written statement against the 

plaint. In their written statement, these defendants had questioned the cause 

of action and the maintainability of this suit on various grounds. They claimed 
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that the suit is bad for non-joinder and misjoinder of parties. The plaintiff Nos. 

1 to 5 had earlier filed Title Suit No. 356/2005 against the same defendants 

on the strength of their claim that they are the legal heirs of late Hiralal 

Sharmah. Now, the said plaintiffs had added plaintiff Nos. 6 and 7 in the 

present suit by claiming themselves to be the legal heirs of late Hiralal 

Sharmah. The two suits are regarding the same property and seek the same 

reliefs from the court. Further, all the legal heirs of late Farid Sarkar have not 

been impleaded in the suit including, Abdul Rezzak Sarkar @ Fasia, Abdul Gani 

Sarkar, Abdul Awal Sarkar, Abdul Ahad Sarkar, Ahatan Bewa, Azitan Bewa, 

Zamila Bewa, Rangila Bewa, Fatema Bewa and Nur Jahan Bewa. The plaintiffs 

had also avoided to implead the legal heir of late Abdul Gani Sarkar, namely 

Chand Mamud, who was impleaded as a pro forma defendant in the earlier 

suit. The suit is also barred by the principle of Res Judicata as the earlier suit 

vide Title Suit No. 356/2005 involved the same parties, same subject matter 

and sought same reliefs as in this suit. Also, the plaintiffs had not filed the 

instant suit within the period of limitation with respect to the date of 

withdrawal of the earlier suit. Further, the plaintiffs had failed to pay the 

conditional cost imposed upon them. These defendants admitted that late 

Farid Sarkar was the actual Jotdar/Pattadar of the schedule A land indicated in 

the plaint. Apart from that, the defendants had specifically denied the relevant 

averments in the plaint. These defendants asserted that the plaintiffs were 

never allotted the suit land. The plaintiffs had never been tenants in the suit 

property at any point of time and had never paid any rent to Farid Sarkar or 

his heirs. The suit land occupied by the plaintiffs has never been an 

agricultural land and hence The Assam (Temporarily Settled Areas) Tenancy 

Act, 1971 has no application to the suit land. Thus, the plaintiffs have no 

permanent, heritable or transferrable rights therein and any illegal preparation 

of records in their names cannot grant them the status of tenants. The 

present defendants are the sons of late Sahidur Rahman, who was the son of 

deceased Abdul Rezzak Sarkar @ Fasia, who in turn was the son of late Farid 

Sarkar. After the death of Abdul Rezzak Sarkar, his younger brother Abdul 

Gani Sarkar left India, while leaving behind the ancestral property in the 

hands of Sahidur Rahman. He had also sent a power of attorney to Sahidur 

Rahman in connection with the suit land. When the defendants came to know 

that the land records were prepared illegally in the name of Hiralal Sharmah, 
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they filed a prayer for cancellation of the said records before the concerned 

authority. Accordingly, after hearing the parties, the record of rights were 

corrected in the names of the answering defendants. The plaintiffs 

approached this court instead of preferring an appeal against the said order. 

As such, this court has got no jurisdiction under the relevant land laws. The 

landlord Farid Sarkar originally had 13 (Thirteen) Bighas, 14 (Fourteen) Kathas 

and 17 (Seventeen) Dhurs under the A/E Touzi No. 330. The eastern part of 

the said plot was submerged in the Kalo River while the western part was 

recorded under the Dag No. 196 of the Khatian No. 251. During the year 

1988, when the entire district of Dhubri was hit by a devastating flood, Hiralal 

Sharmah had taken shelter in a part of the highlands of the answering 

defendants. He remained there with the knowledge and consent of the 

answering defendants but illegally claimed tenancy later. There were only 2 

(Two) tenants of the said landlord, namely Nazaruddin and Kasimuddin, both 

sons of late Mainullah, with respect to Khatian No. 251. On account of default 

in payment of rent, the tenancy was sold in auction vide Land Sale Case No. 

281/LR/73-74 and Bakijai Case No. M/645/LR/71. These tenants surrendered 

their tenancy to the landlord. Thereafter, neither Farid Sarkar nor his legal 

heirs created any tenancy and the plot had remained vacant. The Rayoti 

Kecha Khatian was manufactured in the name of Hiralal Sharmah in collusion 

with the revenue officials. The plaintiffs never acquired any right, title and 

interests over the suit land. They are not entitled to get any reliefs as had 

been prayed by them. Accordingly, the defendants prayed for the dismissal of 

the suit with costs.  

 

5. The principal defendant Nos. 1, 2 and 3, as well as the pro forma defendant, 

received summonses from the court but failed to contest the suit by filing 

written statements. Hence, the suit proceeded ex-parte against these 

defendants.  

 

6. The suit had initially proceeded ex-parte against the defendant No. 8. 

However, he entered appearance in the suit at a subsequent stage and 

expressed his eagerness to contest the suit. As such, the ex-parte order 

passed against him was set aside and he was allowed to contest the suit by 

filing a written statement. In his separate written statement, the defendant 

No. 8 had denied the maintainability of the suit and the cause of action of the 
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plaintiffs against him. He alleged that the plaintiffs have suppressed facts 

while filing this suit and he denied the veracity of the averments in the plaint. 

He asserted that the predecessor of the plaintiffs was not a tenant under the 

Jotdar Farid Sarkar, with respect to the schedule B land. He admitted that the 

defendant Nos. 4 to 7 had filed the Misc. Case 14/2004 before the state 

defendants, where they had misrepresented facts and illegally got their names 

recorded by expunging his name and of others. Regarding this, he (defendant 

No. 8) had filed a suit for cancellation of such erroneous records. He was a 

tenant under the original Pattadar of a plot of land measuring 4 (Four) Kathas 

and 14 (Fourteen) Lechas (10 Kathas as per Karaibari Estate Measurement), 

having all the rights of a tenant as guaranteed under The Assam (Temporarily 

Settled Areas) Tenancy Act, 1971. He had transferred his interests in the plot 

to 2 (Two) other individuals. The instant suit is barred by the principle of Res 

Judicata on account of the decision in the earlier suit i.e. Title Suit No. 

356/2005, as admitted by the plaintiffs themselves. Hence, the defendant No. 

8 had prayed for the dismissal of this suit with costs.   

 

7. The plaintiff No. 7 was a minor at the time of institution of this suit and hence 

she was earlier represented by her mother i.e. the plaintiff No. 5. During the 

pendency of the suit, the said plaintiff attained age of majority and thereafter 

expressed her intention of representing herself in the suit, which was allowed.  

 

8. After the consideration of the pleadings from the two sides, the following 

issues were framed in the suit for consideration and determination: 

 

1) Whether the suit is maintainable in law and facts? 

2) Is there any cause of action for the suit? 

3) Whether the suit is barred by law of limitation? 

4) Is the suit barred under the principles of res judicata? 

5) Is the suit bad for non-joinder and misjoinder of necessary parties? 

6) Whether the plaintiffs have right, title and interest over Schedule ‘B’ land? 

7) Whether the plaintiffs are entitled to get a decree as prayed for? 

8) To what relief(s), the plaintiffs are entitled? 
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9. In support of their plaint, the plaintiffs adduced evidence of altogether 5 

(Five) witnesses, including 2 (Two) official witnesses, who were cross 

examined by the contesting defendants and were subsequently discharged. 

Thereafter, the plaintiffs’ evidence was closed. On their part, the defendant 

Nos. 4 to 7 adduced evidence of a single witness, who was cross examined by 

the plaintiffs and discharged thereafter. The defendant No. 8 did not adduce 

any evidence in support of his pleadings. I have heard the learned counsels of 

both the sides at considerable length, in their respective arguments. The 

learned counsel for the plaintiffs had also submitted a synopsis of his written 

arguments. I have gone through the entire case record and laid due emphasis 

to the evidence adduced by the two sides. 

 

                 DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

10. In the following paragraphs, there would be an issue wise discussion of the 

evidence on record and my findings after the analysis thereof.  

 

                                          Issue No. 1:                   

 

11. This issue was framed on account of specific averments in the written 

statement of the contesting defendants. Therefore, it was the defendants’ 

burden to adduce credible evidence to establish the non-maintainability of the 

suit, on the grounds alleged. However, apart from the said averments, the 

defendants could not substantiate the same by adducing any evidence or 

otherwise. Regarding the claim that the plaintiffs had not complied with the 

statutory provision of Section 80 of The Code of Civil Procedure, the plaintiffs 

exhibited the copy of the Notice sent to the state defendants as Exhibit 8. 

Further, they exhibited the Postal Receipts of the three Notices sent to the 

state defendants through registered post. This ensures sufficient compliance 

of the provision enunciated under section 80. Overall, in the absence of any 

substantiation from the contesting defendants, this issue is decided in the 

affirmative and in favor of the plaintiffs.  
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                                          Issue No. 2: 

 

12. The claim of the plaintiffs over the suit land described in the schedule B of the 

plaint is based on their supposed right as tenants of the suit land under the 

original Jotdar/Pattadar. It is their assertion that a Rayoti Khatian with respect 

to the suit scheduled land was issued in the name of their predecessor Hiralal 

Sharmah (since deceased), as per the provisions of The Assam (Temporarily 

Settled Areas) Tenancy Act, 1971. However, the defendants had colluded with 

the revenue officials in order to alter the revenue records in their names after 

the illegal cancellation of the said Rayoti Khatian. On their part, the contesting 

defendants had completely denied the fact that the plaintiffs or their 

predecessor were ever tenants of the suit lands. As per their averments, the 

suit land belonged to their predecessor and they had inherited the same as 

per the natural order of succession. The aforementioned tenancy Act 

prescribes certain rights and safeguards for tenants of agricultural lands, 

including the right against arbitrary or unlawful eviction. Furthermore, any 

cancellation of the Rayoti Khatian has to be in accordance with law and after 

due consideration of the rights and interests of tenants. As the plaintiffs have 

claimed the infringement of this very right of their tenancy, they undoubtedly 

have a right to seek a remedy in a court of law. Hence, without even going 

into the merits of the plaintiffs’ case, it can be held that they have a cause of 

action capable of consideration and determination by a competent court of 

law. Issue No. 2 is decided in the affirmative and in favor of the plaintiffs.   

 

                                     Issue No. 3: 

 

13. The contesting defendants had made a claim that the instant suit is barred by 

the law of limitation on account of the fact that the plaintiffs had earlier filed 

Title Suit No. 356/2005 against them regarding the same subject matter and 

seeking the same reliefs. The plaintiffs had withdrawn the earlier suit on 

11.06.2009 with a leave from the court to institute a fresh suit but could not 

file the instant suit within the period of limitation. On consideration, it is seen 

that both the sides are in agreement that the plaintiffs had earlier filed the 

aforesaid suit but had withdrawn the same with a leave to institute a fresh 

suit. The contesting defendants had alleged that the plaintiffs did not deposit 
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the cost amount of Rupees 2000/- (Two Thousand) only which was imposed 

as a condition precedent for withdrawal of the earlier suit. In order to lay this 

dispute to rest, the plaintiffs exhibited the Challan i.e. the Money Receipt for 

payment of the aforesaid amount of cost as Exhibit 13. This payment of cost 

was made prior to the filing of this suit and hence it is sufficient compliance of 

the condition imposed for withdrawal of the earlier suit. The order passed by 

the learned Munsiff No. 1, Dhubri allowing the withdrawal of Title Suit No. 

356/2005 is not before this court. However, as the order granting withdrawal 

and the liberty to institute a fresh suit has never been in dispute in this suit, it 

can be safely assumed that the learned court had found the grounds 

enunciated in Order XXIII, Rule 1(3) to allow the withdrawal of the earlier suit 

on account of formal defects or cause of like nature. Therefore, I do not see 

any irregularity in the withdrawal of the earlier suit or the filing of this suit as 

per the liberty granted in the earlier suit. That being said, the instant suit 

seeks reliefs of declaration of right, title and interests of the plaintiffs over the 

schedule B land, confirmation of their possession therein etc. The plaintiffs 

had raised a new cause of action in as much as that they have alleged that 

the defendants 4 to 7 attempted to dispossess them from the suit land on 

01.08.2010. This fact has also been established by the oral testimonies of the 

PW 1 to PW 3. The defendants did not manage to rebut the stated fact by 

adducing any evidence in this regard. In Helim UIIah Vs. Hakim Ali [AIR 

1935 Cal 157], the Honourable Court had considered a matter where the 

earlier suit was withdrawn without a leave from the court to institute a fresh 

suit. It was held that, the term "subject-matter" means series of acts or 

transactions alleged to exist giving rise to the relief claimed. The "subject-

matter" in sub-rule (4) means the cause of action. Unless the cause of action 

and the relief claimed in the second suit are the same as in the first suit, it 

cannot be said that the subject-matter of the second suit is the same as in the 

first. Mere identity of some of the issues in the two suits does not bring about 

an identity of the subject-matter in the two suits. However, a suit on a 

different cause of action is not barred although the suit may relate to the 

same property: though the subject-matter of the suits may be identical, the 

subject-matter of the subsequent suit will not be barred unless the cause of 

action in both the suits are one and the same.  
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14. Now, since the instant suit seeks declaratory reliefs, the limitation period 

prescribed under The Limitation Act, 1963 would be 3 (Three) years starting 

from the date of accrual of cause of action. If one considers the aforesaid date 

in the year 2010, as and when the title and possession of the plaintiffs was 

threatened, the instant suit being filed on 01.02.2011 was filed very much 

within the prescribed period of limitation. Therefore, the issue No. 3 is decided 

in the negative and in favor of the plaintiffs. 

 

                                     Issue No. 4: 

 

15. The issue of this suit being barred by the doctrine of res judicata also pertains 

to the fact of the earlier suit vide Title Suit No. 356/2005. The contesting 

defendants had alleged that since the earlier suit was between the same 

parties, regarding the same subject matter and seeking the same reliefs as in 

this suit, the present suit is hit by the said doctrine of law. Now, two of the 

important tests, for application of the doctrine of res judicata, are :- 

(i) The matter, directly and substantially, in issue, in the subsequent suit, 

must have been, directly and substantially, in issue, in the former suit 

either actually or constructively.  

(ii) The matter, directly and substantially, in issue, in the subsequent suit, 

must have been heard and finally decided by the Court in the former 

suit. [Sheodan Singh Vs. Daryao Kunwar (AIR 1966 SC 1332) & 

Syed Mohd. Vs. Mohd. Hanifa [(1976) 4 SCC 780]. 

In the instant case, the earlier suit was not heard and finally decided as it was 

withdrawn by the plaintiffs with a leave or liberty to institute a fresh suit on 

the same subject matter, which was allowed by the court due to the earlier 

suit being affected by formal defects or such cause of like nature. Overall, as 

there was no final or conclusive determination of the rights and liabilities of 

the parties in the earlier suit, the present suit cannot be said to be hit by the 

doctrine of Res Judicata. In this regard, it is pertinent to mention here that the 

defendant No. 8 had referred in his written statement about a suit allegedly 

filed by him against the defendant Nos. 4 to 7 in connection with the suit 

Patta land. However, the defendant No. 8 neither submitted any document 

pertaining to the said suit with his written statement nor did he exhibit any 

such document in evidence. As no such document pertaining to the said suit 
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was brought in the notice of this court, the said fact cannot be deliberated 

upon. Overall, the issue pertaining to the doctrine of Res Judicata is decided in 

the negative and in favor of the plaintiffs.   

                                     Issue No. 5: 

 

16. The contesting defendants had asserted that the instant suit is bad for non-

joinder and misjoinder of necessary parties. Although, the defendant No. 8 

had not pointed out any specific instance of non-joinder or misjoinder of 

parties by the plaintiffs, the other contesting defendants had claimed that the 

plaintiffs have failed to implead all the legal heirs of the original 

Jotdar/Pattadar Farid Sarkar, who are necessary to the adjudication of the 

dispute. In contrast, the defendant/DW 1 had admitted in his cross 

examination that the said legal heirs named by them in their written 

statement are all dead and that none of those supposed heirs are in 

possession of the suit properties. It needs to be stated here that the suit has 

been filed against the present defendants under the premise that they had 

wrongfully inserted their names over the revenue records of the suit lands and 

are trying to dispossess the plaintiffs from the schedule B lands. As such, the 

only persons that are supposed to defend the inclusion of names in the record 

of rights are the contesting defendants or the Government authorities who 

preside over such processes. The fact that Farid Sarkar was the original Jotdar 

has never been in question in this suit. In such a scenario, all the legal heirs of 

late Farid Sarkar are not necessary to a conclusive determination of the matter 

in dispute, even though their presence would have been desirable or proper. 

Overall, the issue No. 5 is decided in the negative and in favor of the plaintiffs. 

 

                                     Issue No. 6: 

 

17. Before embarking on a discussion to decide the instant issue, let me first 

discuss the evidence adduced by the two sides. PW 1 Sri Ganesh Sharmah is 

the plaintiff No. 1 of this suit. He deposed in his evidence on affidavit that 

Farid Sarkar, son of Late Charif Sarkar was the Jotdar/Pattadar of land 

measuring 7 (Seven) Bighas and 1 (One) Katha, covered by Touji No. 183 and 

Madhi Patta No. 914, situated at village Mankachar within the Mankachar 

Circle, as described in the schedule A of the plaint. Out of this plot, land 
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measuring 6 (Six) Bighas and 18 (Eighteen) Lechas had been eroded and 

submerged under the Kalo river. The remaining land measuring 1 (One) Bigha 

and 2 (Two) Lechas is located in the bank of the Kalo river. Out of this 

remaining land, a plot measuring 3 (Three) Kathas, covered by Dag Nos. 

2169/101 and M. Patta No. 914, as described in the schedule B of the plaint, 

is in possession of the plaintiffs. Likewise, land measuring 14 (Fourteen) 

Lechas, covered by Dag Nos. 2170/102, is under possession of the defendant 

No. 8; land measuring 12 (Twelve) Lechas, covered by Dag Nos. 2171/103, is 

under possession of one Nur Hussain and land measuring 16 (Sixteen) Lechas, 

covered by Dag Nos. 2172/104, is under the possession of one Majibar 

Rahman. His father late Hiralal Sharmah, along with the pro forma defendant 

Shonalal Sharmah, are sons of late Lalbihari Sharmah. Out of the A schedule 

land, late Lalbihari Sharmah was the owner and possessor of land measuring 

3 (Three) Kathas and 7½ (Seven and a Half) Lechas (7 Kathas as per 

Karaibari Estate), in capacity of a tenant under the Jotdar Farid Sarkar, since 

before the acquisition of estates under the Assam Acquisition of Jamindary 

Act, 1951. He had been paying land revenue towards the acquired estate of 

the State of Assam. The plaintiffs are in possession of 3 (Three) Kathas out of 

the said tenanted plot of their predecessor. The plaintiffs have been paying 

land revenue to the Jotdar/Pattadar with respect to the B schedule land. They 

have been in possession of the B schedule land since the time of their 

predecessor, having constructed dwelling house thereon. As per law, the 

defendant No. 3 had issued Rayotor Kecha Khatian in the name of his father 

Hiralal Sharmah (since deceased), covering 3 (Three) Kathas of land under M. 

Patta No. 914, where Farid Sarkar had been listed as a Pattadar. As the pro 

forma defendant had settled in the state of Bihar by abandoning his rights in 

favour of Hiralal Sharmah (since deceased), the plaintiffs became the absolute 

owners of the B schedule land after the death of their predecessor. As such, 

they have permanent, heritable and transferrable rights of tenancy. The 

defendant No. 8 fraudulently managed to get correction of records in his 

name for land measuring 2 (Two) Kathas and 10 (Ten) Lechas out of the B 

schedule land, while acting in collaboration with the defendant Nos. 1, 2 and 

3. Accordingly, the aforesaid plot was unlawfully included under Dag Nos. 

2170/102 even though the defendant No. 8 had no right, title, interest or 

possession over the said plot. The defendant No. 5 had filed a petition on 
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08.12.2003 for correction of records in the names of the defendant Nos. 4 to 

7 vide Misc. Case No. 14/2004. Certain false, fabricated and motivated reports 

were obtained therein on the strength of which the defendant Nos. 4 to 7 

managed to obtain an order dated 26.05.2005, while acting in collusion with 

the defendant Nos. 1 to 3. As per the stated order, the Rayoti Khatian in the 

names of the plaintiffs was cancelled and the names of the defendant Nos. 4 

to 7 were corrected in the records on 02.06.2005, in violation of the specific 

provisions of the Assam Land and Revenue Regulation, 1886. Thus, the act of 

the defendant Nos. 4 to 8 in unlawfully altering the revenue records in their 

names has clouded the title of the plaintiffs over the schedule B land. The 

defendant Nos. 4 to 8 are strangers with respect to the B schedule land. They 

are not connected with the Pattadar or tenant of the plot. As such, the 

unlawful correction of records in their names does not bestow any right, title 

or interests upon them regarding the B schedule land. Previously, the plaintiffs 

had filed Title Suit No. 356/2005 before the learned Munsiff No. 1, Dhubri 

which they had withdrawn on the strength of an order dated 11.06.2009, with 

liberty to institute a fresh suit. They had also deposited the cost of Rupees 

2000/- (Two Thousand) only which was imposed upon them as condition 

precedent. The defendant Nos. 4 to 7 took advantage of the correction of 

records in their names and the withdrawal of the aforesaid suit and thereafter 

conspired to dispossess the plaintiffs from the suit land with the help of 

musclemen on 01.08.2010. They had threatened to dispossess the plaintiffs 

from the suit land but could not succeed due to the intervention of the 

plaintiffs and certain others. On 09.10.2010, the plaintiffs had served notices 

upon the defendant Nos. 1 to 3 under section 80 of The Code of Civil 

Procedure, thereby seeking correction of records in their names. Although the 

defendants duly received the notices, they did not comply with the demands 

therein. Instead, the defendant No. 3 sent a written reply vide M.K.C.(s) 

4/2000/part-3/45 dated 03.03.2010.   

 

18. In his cross examination, the plaintiff/PW 1 had deposed that he cannot name 

the other defendants apart from Hamidul. He could not explain how his 

grandfather Lalbihari Sharmah had taken the suit land from the actual Jotdar. 

He had not seen Farid Sarkar himself and does not know whether he has 

passed away or not. As per his knowledge, Farid Sarkar had shifted to 
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Shaligram a long time ago. There are no legal heirs of Farid Sarkar. His own 

father had passed away in Mankachar 14-16 years ago. He would not be able 

to state the contents of his plaint or his written statement. The suit land 

measuring 3 (Three) Kathas is in their possession and they have dwelling 

houses over the same. He denied the suggestion that they have possession 

over only 10 (Ten) Lechas of land and hence their names have been recorded 

over that much land only. He was unaware as to whether any case had been 

filed in the Settlement office by Hamidul etc. or not. He denied the suggestion 

that the defendant No. 8 has been wrongly impleaded in the suit. Exhibits 1 to 

13 were under objection of the contesting defendants. He admitted that he 

had not earlier submitted the Exhibits 1 to 13 in court and that he had not 

shown any cause for the submission of those documents at the stage of 

evidence. He also admitted that he had not obtained permission from the 

court to submit those documents at the stage of evidence. He denied the 

suggestion that the plaintiff Nos. 6 and 7 were not a part of the previous suit 

filed by them. He further denied the suggestion that they had not deposited 

the cost of Rupees 2000/- (Two Thousand) only in the earlier suit. He had not 

submitted any document regarding the withdrawal of the earlier suit. They 

had filed this suit after a year of withdrawal of the earlier suit. He could not 

remember whether or not they had impleaded Abdul Gani, Chand Mamud and 

Farid Sarkar in the earlier suit. He was not aware of the contents of the 

written statement of the contesting defendants. He denied the suggestion that 

they had entered the suit land as permissive possessors under the defendants 

during the floods in the year 1988. He further denied the suggestion that the 

revenue payment receipts exhibited by him are forged and manufactured. He 

admitted that they had not filed an appeal before the Revenue Board. He also 

denied the suggestion that they had colluded with the Mandal to create a 

Rayot. He further denied the suggestions that they have no rights over the 

suit land and that their suit is liable to be dismissed.    

 

19. The PW 2 Mr. Shamsul Hoque was familiar with the suit land and the parties 

to the suit, as the same is located near his residential house. He corroborated 

the deposition of the PW 1 through his evidence on affidavit. He added that 

since his birth he has known the fact that Lalbihari Sharmah (since deceased) 

was a tenant under the Jotdar Farid Sarkar with respect to 3 (Three) Kathas 
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of land. After his death, his legal heirs Hiralal Sharmah and Shonalal Sharmah 

had inherited the said land. He had also intervened when the defendant Nos. 

4 to 8 had tried to dispossess the plaintiffs in the year 2010. In his cross 

examination, he had stated that he is not familiar with Farid Sarkar and 

cannot state the number of children he had. He was familiar with Nazaruddin 

as that person had previously resided over the suit lands. He could not be able 

to state on what basis the plaintiffs were possessing the suit lands and from 

whom they had acquired the same. He denied the suggestion that the 

plaintiffs had taken shelter in the suit lands during the floods that occurred in 

the year 1988. He could not be able to name the other defendants apart from 

Hamidul. He could not be able to state the contents of Exhibit 14 hence it was 

placed under objection of the defendants. Hiralal Sharmah had expired 10-12 

years ago. He denied the suggestions that he knows nothing about the facts 

of this suit and has deposed falsely. The suit land is about 30-40 ‘Hands’ away 

from his shop. His house is about 150-200 feet away from his said shop. 

Hiralal and his brother had expired in the suit land.    

 

20. PW 3 Mr. Abdur Rouf lives near the suit land and he had corroborated the 

deposition of the earlier PW’s. He too added that since his birth he has known 

the fact that Lalbihari Sharmah (since deceased) was a tenant under the 

Jotdar Farid Sarkar with respect to 3 (Three) Kathas of land. After his death, 

his legal heirs Hiralal Sharmah and Shonalal Sharmah had inherited the said 

land. He had also intervened when the defendant Nos. 4 to 8 had tried to 

dispossess the plaintiffs in the year 2010. In his cross examination, he stated 

that he is illiterate. He had not seen Farid Sarkar himself and had not heard 

about his sons. He was not familiar with Abdul Gani Sarkar. He could not state 

the measurement of lands under possession of the defendant No. 8, Nur 

Hussain and Majibar respectively. He denied the suggestion that the suit land 

belongs to the defendant Hamidul. He had not heard the names of Naziruddin 

and Kasimuddin. He further denied the suggestion that he had deposed falsely 

for the plaintiffs. He was not aware when Farid Sarkar had expired in 

Bangladesh. He was not able to mention the date when the defendants had 

tried to dispossess the plaintiffs. It had happened about 10 (Ten) years ago. 

He had never measured the suit lands. He was not aware as to how much 
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land was under the possession of the plaintiff No. 1. His house is about 70-80 

Gauges away from the suit land.  

 

21. The primary issue in dispute in this suit is regarding the status of the plaintiffs 

with respect to the suit land. As stated earlier, the two sides are in agreement 

as regards the fact that Farid Sarkar (since deceased) was the original 

Jotdar/Pattdar of the suit land described in the Schedule A, of which the 

schedule B land is a part. The plaintiffs claim that their 

predecessor/grandfather Lalbihari Sharmah was the original tenant under the 

Jotdar/Pattadar Farid Sarkar and that the Government had issued a Rayoti 

Kecha Khatian to that effect. The first point of consideration here is regarding 

the fact of possession. The plaintiffs claim that they have been in possession 

of the schedule B land measuring 3 (Three) Kathas under the Patta No. 914 

and Dag No. 2169(old) since the times of their predecessor Lalbihari Sharmah, 

having constructed dwelling houses thereon. The PWs 2 and 3, who are 

neighboring residents of the suit land, have affirmed in unequivocal terms the 

fact of possession of the plaintiffs over the suit land since the time of their 

predecessor Lalbihari Sharmah. They have claimed to be the eye witnesses of 

the possession of the plaintiffs and their predecessors. The contesting 

defendant Nos. 4 to 7 had claimed that the plaintiffs’ predecessors came to 

the suit land in the year 1988 and have been residing there ever since. This is 

a tacit admission of the possession of the plaintiffs over the suit lands. In fact, 

the defendant/DW 1 had categorically admitted the fact of possession of the 

plaintiffs over the suit land during the stage of his cross examination. Now, 

even if I accept the contention of the defendants that the plaintiffs have been 

possessing the suit lands since the year 1988, it can be held that they have 

acquired the status of Occupancy Tenants of the suit land as per Section 5(1) 

of The Assam (Temporarily Settled Areas) Tenancy Act, 1971, under the 

premise that they have been paying land revenue as tenants with respect to 

an agricultural land for more than 3 (Three) years. As the rights of tenants 

under the aforesaid Act are permanent, heritable and transferrable, the 

plaintiffs would have rightfully inherited the suit land from their predecessor 

Hiralal Sharmah, in lineage of the original tenant Lalbihari Sharmah.  
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22. The plaintiffs’ side exhibited certain documents in support of their case. 

Exhibit 4 is the Rayotor Kecha Khatian No. 288 which was issued in the name 

of Hiralal Sharmah, son of Lalbihari Sharmah. The measurement of the land is 

3 (Three) Kathas under the Dag No. 2169(old)/101(new) in the Patta No. 914. 

The Pattdar of the agricultural land is shown to be Farid Sarkar. In Lakshmi 

Prabha Borah and Others Vs. Bhagya Devi and Others [2014 (4) GLT 

176], it was held by the Honourable Gauhati High Court that, “Khatian is the 

certificate as to final publication of the records of rights and under Section 58 

(4) of the Assam (Temporarily Settled Areas) Tenancy Act, 1971 which 

provides that such records of rights prepared and published under the Act is 

to be presumed to have been finally published unless the contrary is proved. 

The Section 58 (5) of the same Act mandates that every entry in the records 

of rights finally published is conclusive evidence of the matter referred to in 

any such entry and the same shall be presumed to be correct until it is proved 

by evidence to be incorrect…..The purport of Section 58 (5) is that it shall be 

the burden of the person challenging the Khatian to lead evidence so as to 

prove Khatian to be incorrect. It cannot be the burden of the plaintiffs to 

establish that Khatian was duly published. As long as the Khatian has been 

brought on record from the custody of the plaintiff in the capacity of the 

occupancy tenant, it was the burden of the defendants to lead evidence to 

prove the same to be incorrect…..”. Since the contesting defendants had 

alleged that there was no tenancy and that the Khatian in the name of Hiralal 

Sharmah was issued fraudulently, it was their burden to give evidence against 

the proper issuance of the Khatian, which they failed to do.  

 

23. Exhibit 5 is the certified copy of Khatian No. 288 which contains the remarks 

that as per a letter of the Settlement Officer dated 03.05.2005 and vide the 

order dated 26.05.2005 passed in Misc. Case No. 14/2004, the Rayoti Khatian 

was cancelled. Exhibit 6 is the certified copy of the Draft Chitha of the suit 

Patta. It is seen there that the name of the original Pattadar Farid Sarkar was 

struck off to include the names of the defendant Nos. 4 to 7. Also, the names 

of the plaintiff Nos. 1 to 5, along with their predecessor Hiralal Sharmah, had 

appeared in the Exhibit 6 as Raiyats. However, their names had been 

subsequently struck off on the strength of the aforesaid letter of the 

Settlement Officer and the order in the aforesaid Misc. Case. Exhibit 7 is a 
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Land Holding Certificate issued by the Assistant Settlement Officer, Mankachar 

in the year 2004. It certifies that 2 (Two) Kathas and 6 (Six) Lechas in the suit 

Dag and Patta are in the possession of the plaintiff Nos. 1 to 5. In order to 

prove these documents, the plaintiffs adduced the evidence of PW 4 Mr. 

Haider Hussain Sarkar was an official witness working as a Lat Mandal in the 

Mankachar Revenue Circle. He had produced the Draft Khatian and Draft 

Chitha pertaining to Patta No. 914 and Khatian No. 288 of Mankachar TMM 

Sheet No. 5. The Exhibit 4 is the Rayoti Kecha Khatian No. 288 and the Exhibit 

5 is the certified copy of the said Khatian. The contents of the Exhibit 5 were 

identical to the contents of the Rayoti Khatian Book produced by him before 

the court. The Exhibit 6 is the certified copy of Draft Chitha of Patta No. 914 

and it is identical to the contents of the Patta Book produced by him before 

the court. The Exhibit 7 which is a Land Holding Certificate was issued from 

his office. The Exhibit 14 which is a Trace Map has also been issued from his 

office. In his cross examination, he deposed that the document exhibited as 

No. 6 has not been made final as yet. In the Exhibit 6, the name of Farid 

Sarkar was struck off to include the names of Hamidul, Abdul Hanif Ahmed, 

Hasibul and Habibul. The name of Farid Sarkar was struck off vide an order of 

the Settlement Officer, Dhubri in the year 2005. Presently, there are no 

Raiyats in the Exhibit 6. The Dag number in the Exhibit 6 and 4 is 2169. 

Presently, the Exhibit 4 does not tally with the records produced by him. In 

Exhibit 5, the name of one Raiyat has been struck off. He was not familiar 

with the official who had signed the Exhibit 7. He was not aware of the person 

who had prepared the Exhibit 14.  

 

24. A careful perusal of the Exhibits 5 and 6, alongside the deposition of the PW 

4, would reveal that there is no discussion of the reason as to why a genuinely 

issued Khatian in the name of the predecessor of the plaintiffs was cancelled. 

The state defendants who are responsible for such cancellation did not bother 

themselves to appear in the suit and explain their decision. The written 

statement of the contesting defendants did not provide any insight into this 

query either. The defendants did not adduce evidence of any official witness 

who could have produced the Case Record of Misc. Case No. 14/2004 where 

the order dated 26.05.2005 for cancellation of the concerned Khatian was 

passed. Also, no evidence of any official witness was forthcoming in this suit, 
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which could have thrown light on the matter. A previous order of this court 

indicates that although the aforesaid Case Record was called for from the 

concerned authorities, they were unable to dispatch it to the court. In such a 

scenario, the document exhibited as Exhibit No. 12 is of utmost importance. 

This Exhibit 12 is a written reply of the Assistant Settlement Officer, 

Mankachar (defendant No. 3) against the Notice issued to him under Section 

80 of The Code. As per this reply, the defendant No. 3 had agreed that Farid 

Sarkar had kept Hiralal Sharmah as a Raiyat under the suit Dag and Patta for 

land measuring 3 (Three) Kathas. Later, after the death of Hiralal Sharmah, 

the names of his heirs i.e. the plaintiff Nos. 1 to 5 were included in his place 

as Raiyats. Thereafter, land measuring 2 (Two) Kathas and 10 (Ten) Lechas 

out of the suit Dag were included under the Dag No. 2170 whereas in the 

remaining 10 (Ten) Lechas under the Dag No. 2169 (old), the names of the 

contesting defendants were inserted in place of Farid Sarkar and the plaintiffs, 

as per the order in Misc. Case No. 14/2004.  

 

25. Therefore, as things stand, there was no reasonable or acceptable explanation 

as to why the Khatian was cancelled or as to why the land under possession 

of the plaintiffs was abruptly included under the Dag No. 270. One of the 

reasons for cancellation of a Khatian is default in payment of rent. In order to 

debunk this aspect, the plaintiffs exhibited certain revenue payment receipts 

as Exhibits 1 to 3. Exhibit 1 is a Revenue Payment Receipt in the names of 

Hiralal Sharmah and Shonalal Sharmah, pertaining to the year 1967. Exhibit 2 

is a Revenue Payment Receipt in the names of Hiralal Sharmah and Shonalal 

Sharmah, pertaining to the year 1969. Exhibit 3 is a revenue payment receipt 

in the name of the plaintiff No. 5 pertaining to the year 2006. PW 5 Abu 

Bakkar Siddique, another official witness, had produced certain revenue 

payment books kept by the authorities. He had produced the serial No. 

0014173 pertaining to the year 2013-14. As per that serial No., Usha Devi had 

paid land revenue on behalf of Farid Sarkar, for land measuring 7 (Seven) 

Bighas and 1 (One) Katha under Touzi No. 183, Khatian No. 251 of the 

Mankachar village. All of the said exhibits and the testimony of the PW 5 

indicate that the plaintiffs have been paying land revenue for a long period of 

time and on a regular basis, even after the cancellation of the Khatian in the 
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year 2005. Hence, non-payment of rent could not have been a ground for 

cancellation of the concerned Khatian. 

 

26. Coming to the evidence of the contesting defendants, Defendant No. 5 

Hamidul Islam had deposed as the sole DW i.e. DW 1 for them. In his 

evidence on affidavit, he had deposed that the plaintiffs were never allotted 

the suit land. They had never been tenants in the suit property at any point of 

time and had never paid any rent to Farid Sarkar or his heirs. They had 

prepared forged documents of tenancy. The suit land occupied by the 

plaintiffs has never been an agricultural land and hence The Assam 

(Temporarily Settled Areas) Tenancy Act, 1971 has no application to the suit 

land. Thus, the plaintiffs have no permanent, heritable or transferrable rights 

therein and any illegal preparation of records in their names cannot grant 

them any rights of tenants on any part of the land of Abdul Gani Sarkar. The 

defendant Nos. 4 to 7 are the sons of late Sahidur Rahman, who was the son 

of deceased Abdul Rezzak Sarkar @ Fasia, who in turn was the son of late 

Farid Sarkar. After the death of Abdul Rezzak Sarkar, his younger brother 

Abdul Gani Sarkar left India, while leaving behind the suit lands in the hands 

of Sahidur Rahman. He had also sent a power of attorney to Sahidur Rahman 

in connection with the suit land. When the defendants came to know that the 

land records were prepared illegally in the name of Hiralal Sharmah, they filed 

a prayer for cancellation of the said records before the concerned authority. 

Accordingly, after hearing the parties, the record of rights were corrected in 

the names of the said defendants. The plaintiffs approached this court instead 

of preferring an appeal against the said order. As such, this court has got no 

jurisdiction under the relevant land laws. The landlord Farid Sarkar originally 

had 13 (Thirteen) Bighas, 14 (Fourteen) Kathas and 17 (Seventeen) Dhurs 

under the A/E Touzi No. 330. The eastern part of the said plot was submerged 

in the Kalo River while the western part was recorded under the Dag No. 196 

of the Khatian No. 251. During the year 1988, when the entire district of 

Dhubri was hit by a devastating flood, Hiralal Sharmah had taken shelter in a 

part of the highlands of the aforesaid defendants. He remained there with the 

knowledge and consent of the said defendants but illegally claimed tenancy 

later. There were only 2 (Two) tenants of the said landlord in the suit lands, 

namely Nazaruddin and Kasimuddin, both sons of late Mainullah, with respect 
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to Khatian No. 251. On account of default in payment of rent, the tenancy was 

sold in auction vide Land Sale Case No. 281/LR/73-74 and Bakijai Case No. 

M/645/LR/71. These tenants surrendered their tenancy to the landlord. 

Thereafter, neither Farid Sarkar nor his legal heirs created any tenancy and 

the plot had remained vacant. The Rayoti Kecha Khatian was manufactured in 

the name of Hiralal Sharmah in collusion with the revenue officials but it was 

subsequently cancelled by the authority. The plaintiffs never acquired any 

right, title and interests over the suit land.   

 

27. In his cross examination, the defendant/DW 1 had deposed that he does not 

know the law as per which the suit is not maintainable. The legal heirs of 

Farid Sarkar, as had been mentioned in his evidence on affidavit, are not alive. 

No land belonging to late Farid Sarkar has been recorded in the names of the 

said legal heirs. The plaintiffs are in possession of the suit lands. The 

cancellation case record had not been called for by the court. He denied the 

suggestion that being a Government servant he influenced the Assistant 

Settlement Officer in order to include their names in the record of rights. He 

further denied the suggestions that neither him nor his father had any rights 

over the suit land and that they both had no relations with late Farid Sarkar. 

Farid Sarkar did not have any land except the land included under Touzi No. 

330. He could not explain as to why this court did not have the jurisdiction to 

entertain this suit. He had neither filed any separate suit to dispossess the 

plaintiffs from the suit land nor filed any counter claim in this suit. He had not 

called for the Bakijai Case Record against Nazaruddin and Kasimuddin. He has 

not listed them as witnesses in this suit. He had not submitted the exhibited 

documents at the stage of filing written statement or at the stage of filing of 

documents. He had not taken the permission of the court before exhibiting the 

documents. The Exhibit A is a General Power of Attorney and has stated 

nothing about the instant suit land. The Exhibit A was executed in the year 

1962. The land measuring 10 (Ten) Lechas under the Dag No. 

2169(old)/101(new) has been stated to be homestead land. The Exhibit D 

Kecha Patta is still running in the name of Farid Sarkar. It incorporates the suit 

land. There is no signature of the land collector in the Exhibit E, a rent receipt. 

Exhibits F, G, H, I and J stand in the name of Farid Sarkar with respect to 7 

(Seven) Bighas of land. He denied the suggestion that the Exhibits A to M are 
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not admissible in evidence. He also denied the suggestion that he has been 

trying to deprive the plaintiffs of the suit land and that the plaintiffs are 

entitled to get a decree.  

 

28. Exhibit B is the certified copy of Jamabandi of the suit Patta. It includes the 

names of the defendant Nos. 4 to 7 as Pattadars and the entry to indicate that 

the name of their predecessor Farid Sarkar was struck off vide an order in the 

year 2005. Exhibit C is a Land Holding Certificate in the names of defendant 

Nos. 4 to 7. Interestingly, both these documents state that the defendants are 

in possession of only 10 (Ten) Lechas of land under the Dag No. 2169 (old). 

Exhibit D is the Kacha Patta in the name of Farid Sarkar. Here, the land under 

his possession in the Dag No. 2169(old)/101(new) is shown to be 3 (Three) 

Kathas. Exhibit F is the Bakijai Record of Auction of land under Jotdar Farid 

Sarkar. This record pertains to the Khatian No. 251 with no implications to the 

matter in issue. Exhibit H is the certified copy of the stated Khatian No. 251.  

Exhibit G is a Revenue Payment Receipt in the name Sahidur Rahman. Exhibit 

I is the certified copy of the Khatian No. 251 which includes the names of the 

Raiyats therein namely, Nazaruddin and Kasimuddin. Exhibits J, K, L and M 

are Revenue Payment Receipts in the names of the defendants 4 to 7. Exhibit 

N is the certified copy of a Trace Map.   

 

29. It is clear from the above discussion that there has been no proper 

explanation from the side of the defendants as to indicate that the Raiyoti 

Khatian No. 288 was rightfully cancelled or that the names of the defendant 

Nos. 4 to 8 were lawfully included in place of the Raiyats. As emphasized 

earlier, the aforesaid tenancy act attaches a great deal of importance to the 

right of tenants and safeguards them from arbitrary eviction. Therefore, any 

decision by the settlement authorities to cancel a Khatian in the name of 

tenants must be based on satisfactory and acceptable grounds and must be 

arrived at after a proper hearing of the parties, especially the tenants. In the 

instant case, the established facts do not indicate that the authorities had 

followed such procedure or had otherwise complied with the statutory 

requirements. Therefore, there are apparent irregularities in the inclusion of 

the contesting defendants’ names in the draft Chitha. In Rajinder Singh Vs. 

State of Jammu and Kashmir [(2008) 9 SCC 368], the Honourable 
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Supreme Court had held that the entry in a Jamabandi is only for "fiscal 

purpose" and the substantive rights of title and or ownership of contesting 

claimants can be decided only by a competent Civil Court in appropriate 

proceeding. Likewise, in Tamijan Bibi Vs Abdur Rahman and Others 

[2016 (2) GLT 537], it was held by the Honourable Gauhati High Court that, 

“It is established law that mutation entries cannot confer title on anyone”. 

Overall, the contesting defendants cannot extinguish the rights of the plaintiffs 

as Occupancy Tenants on the basis of mere inclusion of their names in the 

Draft Chitha. 

 

30. In overall consideration, it can be held that the plaintiffs have established their 

right, title and interests over the suit land described in the schedule ‘B’ of the 

plaint. Issue No. 6 is decided in the affirmative and in favor of the plaintiffs. 

 

                                       Issues No. 7 & 8: 

 

31. For the sake of brevity, these two issues are taken up together for 

determination, as they are incidental in nature. In view of the decision on the 

preceding issues, these two issues are decided in the affirmative and in favor 

of the plaintiffs. The plaintiffs have successfully managed to establish their 

right, title, interests and incidental right to possession over the suit land as 

opposed to the failure of the defendants to rebut the same. Therefore, the 

plaintiffs have managed to establish a prima facie case in their favor. Any 

interference with the actual use and occupation of the suit land by the 

plaintiffs by the defendants will lead to an irreparable loss to the plaintiffs that 

cannot be compensated in terms of money. The right to property is a 

constitutionally guaranteed right. As the matter pertains to a valid tenancy 

and the statutory rights of use and occupation of the plaintiffs over the suit 

land, any unauthorized interference with the same will bring about a greater 

harm to the plaintiffs than the defendants. Therefore, the balance of 

convenience is also in favor of the plaintiffs. Hence, the plaintiffs are held to 

be entitled to the reliefs, as prayed for. 
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                                                    ORDER 

 

32. In view of the above discussion and the decisions on the issues aforesaid, the 

instant suit is decreed on contest with costs. It is hereby declared that the 

plaintiffs have right, title and interests over the suit land described in the 

Schedule B of the plaint. Their possession over the Schedule B land is hereby 

confirmed. It is further declared that the cancellation of Rayoti Khatian which 

had been issued in the name of their predecessor Hiralal Sharmah and the 

incidental correction of records in the names of the defendant Nos. 4 to 7 

appears to be unlawful, collusive and liable to be cancelled. The defendant 

Nos. 1 to 3 are directed to effect necessary alterations in the record of rights 

so as to include the names of the plaintiffs over the suit land in capacity of 

Raiyats. They are further directed to demarcate the suit Patta so as to identify 

the land originally included in the actual Khatian No. 288. The defendant Nos. 

4 to 7, their agents, servants, representatives or men are hereby restrained 

from entering the suit land or from interfering in the peaceful possession of 

the plaintiffs in any manner. 

 

33. Prepare decree accordingly.  

 

Given under my hand and the seal of this court on this the 27th day of November, 

2020 at Hatsingimari, Dhubri.  

 

                                                                        ABHIJIT SAIKIA, 

                                                            MUNSIFF, HATSINGIMARI, DHUBRI. 

 

 

 

 

TYPED BY ME: Abhijit Saikia, Munsiff, Hatsingimari, Dhubri.                            
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                                               APPENDIX 

Witnesses examined by the Plaintiffs: 

1. Sri Ganesh Sharmah (PW 1) 

2. Mr. Shamsul Hoque (PW 2) 

3. Mr. Abdur Rouf (PW 3) 

4. Mr. Haider Hussain Sarkar (PW 4) 

5. Mr. Abu Bakkar Siddique (PW 5) 

Documents exhibited by the Plaintiffs: 

1. Exhibits 1 to 3 are Revenue Payment Receipts.  

2. Exhibit 4 is the Rayotor Kecha Khatian No. 288. 

3. Exhibit 5 is the certified copy of Khatian No. 288. 

4. Exhibit 6 is the certified copy of the Draft Chitha of the suit Patta.  

5. Exhibit 7 is a Land Holding Certificate. 

6. Exhibit 8 is the copy of Statutory Notice under Section 80. 

7. Exhibits 9, 10 and 11 are Postal Receipts. 

8. Exhibit 12 is a written reply of the Assistant Settlement Officer, Mankachar. 

9. Exhibit 13 is the Money Receipt of the Payment of Cost in T.S. 356/2005. 

10. Exhibit 14 is a Trace Map.   

Witnesses examined by the Defendants: 

1. Hamidul Islam (DW 1) 

Documents exhibited by the Defendants: 

1. Exhibit A is a General Power of Attorney executed by Abdul Gani Sarkar.  

2. Exhibit B is the certified copy of Jamabandi of the suit Patta.  

3. Exhibit C is a Land Holding Certificate in the names of defendant Nos. 4 to 7.  

4. Exhibit D is the Kacha Patta in the name of Farid Sarkar. 

5. Exhibit E is a Land Revenue Payment Receipt.  

6. Exhibit F is the Bakijai Record of Auction.  

7. Exhibit G is a Revenue Payment Receipt in the name of Sahidur Rahman. 

8. Exhibit H is the certified copy of the Khatian No. 251.  

9. Exhibit I is the certified copy of the Khatian No. 251.  

10. Exhibits J, K, L and M are Revenue Payment Receipts of the defendants.  

11. Exhibit N is the certified copy of Trace Map.  
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                                                 TITLE SUIT NO. 39/2016 

                                                               ORDER 

 

27.11.2020 

 

Both the sides are represented. 

The Judgment is prepared in separate sheets, to be tagged together with 

the case record. The same is pronounced in open court in presence of the 

learned counsels from both the sides. 

In view of the discussion and the decisions on the issues in the Judgment, 

the instant suit is decreed on contest with costs. It is hereby declared that 

the plaintiffs have right, title and interests over the suit land described in 

the Schedule B of the plaint. Their possession over the Schedule B land is 

hereby confirmed. It is further declared that the cancellation of Rayoti 

Khatian which had been issued in the name of their predecessor Hiralal 

Sharmah and the incidental correction of records in the names of the 

defendant Nos. 4 to 7 appears to be unlawful, collusive and liable to be 

cancelled. The defendant Nos. 1 to 3 are directed to effect necessary 

alterations in the record of rights so as to include the names of the 

plaintiffs over the suit land in capacity of Raiyats. They are further directed 

to demarcate the suit Patta so as to identify the land originally included in 

the actual Khatian No. 288. The defendant Nos. 4 to 7, their agents, 

servants, representatives or men are hereby restrained from entering the 

suit land or from interfering in the peaceful possession of the plaintiffs in 

any manner.  

Prepare decree accordingly.  

 


